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While trustees can specify that they are        

entering into the contract as trustees of a 

trust, it is important that the trustees are also        

individually identified.  This is important for a 

number of reasons.  For example in some    

circumstances the correct identification of   

trustees can determine whether or not any  

limitations of liability are available in standard 

agreements for sale and purchase. 
 

It can also assist in ensuring all trustees are 

bound to the agreement. In the case of WT 

Trustee Company Limited v Cato only two of 

three trustees signed an agreement for sale 

and purchase.  The third trustee who had 

agreed to the property being sold, but not to 

the particular sale in question, refused to        

co-sign the agreement as he was dissatisfied 

with the price.  The disappointed “purchaser” 

was unable to enforce the agreement as there 

was not a binding agreement (the agreement 

not being signed by all of the trustee owners). 
 

A similar result occurred in Burt v Henry, 

where the purchaser Mr Burt sought to      

enforce an agreement signed by one of two 

trustees. The Judge in this case noted that  
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“The plaintiff’s case is based on the evidence of 

Mr Burt and, in particular, the following passage 

“It is about this time, the 4th of August 2006 

that I was assured by Simone that the second-

named defendant Clark Howard Taylor had the 

authority to bind both vendors and that Allan 

Henry’s signature was only required as a       

formality because he was also a trustee of the 

trust which owned the land.” 
 

 

 

 

 

 

 

 

 

 

This statement raises an important aspect of 

trust ownership that is often misunderstood 

both by trustees and others. All trustees are of 

equal standing. There is no special capacity of 

“professional trustee”. 
 

Equally, when trustees are entering into an 

agreement, it is important that all of the trustees 

sign the agreement.  If they do not, and a    

trustee subsequently refuses to do so, the    

signatories to the contract can be solely liable 

for the purchase. 
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When & how to  
involve the children 

In most circumstances, a trustee is 

personally liable for any losses that 

arise from the trusteeship. This is the 

case whether or not the trustee can 

benefit from the trust. This is because 

trustees act personally. As a result, 

trustees can be liable to beneficiaries and to third parties. While 

trustees can limit their liability by agreement with third parties, 

if no limitation of liability is agreed then the trustees retain  

unlimited liability. 
 

To avoid personal liability it is common for independent or 

professional trustees to limit their liability to the assets of the 

trust when contracting with third parties such as banks.  

Liability can also be incurred in non-contractual situations (such 

as tax liabilities) where liability cannot be limited by agreement, 

whether or not a trustee can benefit from the trust.  
 

Where a trustee incurs liability with a third party, provided the 

trustee has acted properly, the trustee is normally indemnified 

for any loss from the assets of the trust. However, where the 

assets are insufficient, if the trustee does not have an agreed 

limitation of liability (say, where liability is limited to the assets 

of the trust), the trustee is liable for the balance. 
 

If a trustee has committed a breach of 

trust (that is failed to act in  

accordance with the terms of the 

trust), regardless of the extent of trust 

assets, the trustee can also be liable to 

beneficiaries for any loss that occurs.  

Being a trustee is an increasingly risky 

enterprise.  Any trustee who has concerns about liability should 

seek advice. 
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Trustee Liability 
What are the risks? 

Trusts can provide excellent long-term intergenerational 

asset protection.  However, to achieve this it is necessary 

to recognise that part of the management of the trust 

involves the education of the next generation to develop 

the future trustees. 
 

Settlors may be reluctant to discuss the family trust with 

children, concerned that this might lead to demands on 

the trustees for support.  However, where the next      

generation of potential trustees are not adequately     

educated in trust management they may not be well 

enough equipped to take up an appointment of trustee 

on the eventual death or incapacity of a parent.   It is also 

important to manage the beneficiaries’ demands and  

expectations.   
 

This can start with simple discussions about the trust 

once children are adults.  The next step might be to    

distribute trust information to children on an annual    

basis.  This also gives the trustees the opportunity to 

open dialogue with beneficiaries so that the trustees can 

better appreciate the needs of different beneficiaries. 
 

While the idea of talking to beneficiaries about trust    

assets can seem daunting, finding a balance that is right 

for each trust can be an important step in the long-term 

management of a trust. 

Many trustees do not fully appreciate that a trust 

cannot exist independently of its trustees and that 

it is the trustees that take on the risks related to 

the trust assets, as well as the management of the 

trust and any business enterprises carried on.  It 

is trustees that own the trust’s assets not the trust.  

 

What are Beneficiaries entitled to ask for... 
 

A beneficiary is generally entitled to ask a trustee for information 

about a trust including: 

 the deed of trust and any deeds of variation                   

(i.e. the documents that set out the terms of  the trust and 

any subsequent changes) 

 the trust’s financial accounts 

 full details of the trust’s assets and liabilities 

 contact details for the trustee and any former trustees 

 any documents relating to the appointment or removal of 

trustees 

 details of all distributions of capital and income and who 

the distributions were made to (e.g. payments to           

beneficiaries) 
 

* Information taken from TrustTALK | Dec Issue 2 
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NZ CA Members 

About NZ CA 

Key Contacts 

NZ CA Limited was formed in May 2001 and  

currently has 28 independent Chartered      

Accounting firms in 37 locations throughout 

New Zealand. NZ CA has a ‘nationwide’      

network  spanning from Mangonui to          

Invercargill and has further potential to grow. 

Members of NZ CA share resources to provide 

the ultimate innovative and practical business 

advice tailored to their  clients’ requirements.   

 

NZ CA Member firms have access to specialist expertise in the areas 

of tax, accounting, business growth, benchmarking and valuation 

throughout the network of members and through NZ LAW Limited, 

a ‘nationwide’ network of 58  independent legal  practices. 

Accountants Hawkes Bay - Napier    (06) 843-4868 

BM Accounting Ltd - Hastings   (06) 876-7159 

 - Waipawa (06) 857-8901 

Bavage Chapman Ltd - Warkworth (09) 425-9835 

Brophy Knight & Partners - Ashburton (03) 307-9051 

Candy Gillespie - Matamata (07) 888-7089 

Capper MacDonald King - Stratford (06) 765-6178 

Darren Knight CA - Warkworth (09) 425-9833 

Duns Limited - Christchurch (03) 365-0768 

Focus Chartered Accountants - Whakatane (07) 307-1141 

Gambitsis Crombie - Lower Hutt (04) 939-1975 

GS McLauchlan - Dunedin (03) 477-8192 

 - Queenstown (03) 477-8192 

Gyde Wansbone - Te Awamutu (07) 872-0585 

Harris Taylor - Hawera (06) 278-5058 

Iles Casey - Rotorua (07) 348-7066 

Marshall & Heaphy Limited - Greymouth (03) 768-7186 

Martin Wakefield - Timaru (03) 687 7122 

 - Christchurch (03) 343 4012 

McDonald Vague - Auckland (09) 303-0506 

McIntyre Dick & Partners - Invercargill (03) 211-0801 

Midgley Partners - Christchurch (03) 365-6900 

Naylor Lawrence & Associates - Palmerston N. (06) 357-0640 

 - Dannevirke (06) 374-4266 

nsaTax Ltd - Auckland (09) 309-6505 

RSM New Zealand - Auckland (09) 271-4527 

 - Akl North (09) 414-6262 

RSM Hayes Audit - Akl Central (09) 367-1656 

Southey Sayer - Masterton (06) 370-0811 

Strettons - Taupo  (07) 376-1700 

Sudburys Ltd - Whangarei (09) 430-4888 

Vazey Child - Hamilton (07) 838-2169 

Whitelaw Weber Ltd - Kerikeri (09) 407-7117 

 - Kaitaia (09) 408-1220 

 - Kaikohe (09) 401 0991 

Winstanley Kerridge - Blenheim (03) 578-0180 

  

Directors    
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Rebecca Sayer    

    

Offices  
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